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Legislative  Fiscal  Analyst 

:   RE:   :!   '  Background  Information  on  Proposed  Budget  Reduction 

PROPOSED  BUDGET  REDUCTION 

On  August  12,  the  Office  of  Budget  and  Progrsm  Planning  (OBPP) 
onnounof^d  tJiai  tlie  Governor  is  preparing  to  reduce  general  fund 
appropriations  due  to  a  shortfall  in  ri^venne.  it  provided  agencies  with  a 
"targPi"  reduction  of  8  percent  in  both  tlscal  1992  and  fiscal  1993  "for 
planning  puiposcs".  Hnv^ever,  ix\  a  memo  to  al]  agencies  OBPP  emphasized 
that: 

it  is  not  our  intent  to  make  across-the-board  reductions  of  this  magnitude. 
Evpry  effort  will  be  made  to  mitigate  the  total  shortfall  by  utilizing 
recommendations   [submitted   by  agencies  for  using  fund  balances  or  funding  shifts). 

Based  on.  revised  revenue  estimates,  OBPP  is  projecting  a  revenue 
shortfall  of  $73  million.  The  h  percent  budget  reduction  "targets"  OBPP 
published  on  August  12  totalled  $76  million  for  the  biennium.  These 
"targets"  were  reduced  to  $71.1  million  later  that  week  when  OBPP  removed 
special    educalion    appropriations    (which    are    statutorily    exempt)    from    the 

calculation . 

OBPP   asked  agencies    to   provide   a  written   response   to   the   memo   by 

August    21    and    began    meeting    with    them    August    22    to    discuss    their 
responses.      OBPP's  memo  says  "it  is  the  Governor's  intention   to  announce 


major  decisions   [concerning  the  budget  reductions]   in   the  neighborhood  of 
September  6." 

HISTORY   OF   GUBERNATORIAL   BUDGET   CUTS 

statutory  Authority 

Section  17-7-140,  MCA,  allows  the  Governor  to  reduce  appropriations 
after  they  have  been  signed  into  law: 

Reduction  of  appropriation.    (1)  Except  as  provided  in  subsection  (2)  in 
the   event   of   a    shortfall    in    revenue,    the   governor   may   reduce 
appropriations.     An   appropriation  may   not   be   reduced   by  more   than  \5'/.. 
(2)   The   appropriations   for   the   following   may   not   be   reducedi 

(a)  payment   of   interest   and  principal   on   state   debt} 

(b)  the   legislative   branch} 
(cl   the   judicial   branch} 

(d)  the   school   foundation   program,   including   special   education}   and 

(e)  salaries  of  elected  officials  during   their   terms  of  office. 

Similar  language  has  been  in  the  general  appropriations  act  from  1971 
through  1991.      The  1991  legislature  placed  this  provision  in  statute. 

The  1971  legislature  required  that  the  Governor  declare  an  "emergency" 
in  order  to  reduce  appropriations.  This  requirement  was  omitted  in  the 
appropriation  acts  from  the  1975  and  1977  biennia.  However,  the  1977 
legislature  added  the  language  "in  the  event  of  a  shortfall  in  revenue". 

The  five  exemptions  from  budget  cuts  listed  above  have  existed  since 
1971,  The  1983  legislature,  however,  inserted  the  phrase  "appropriation 
for...  school  foundation  program,  including  special  education"  instead  of 
"appropriation  for   . . .  public  schools . " 

Use  of  Provision 

Since  1971,    this  provision  of  law  has  been  used  twice: 

January  1986   -   2%  general  fund  reduction  for  fiscal  1986 

November  1986   -   2%  reduction  for  fiscal  1987 

In  implementing  these  reductions,  the  OBPP  allowed  agencies  varying 
percentage    reduction    in    individual       appropriations    so    long    as:        1)    no 


appropriation  was  reduced  more  than  15  percent;  and  2)  the  agency's  total 


appropriation    was    reduced    by    the    2    percent    contained    in    the    Executive 
Order. 

MAGNITUDE    OF    PROPOSED    BUDGET    REDUCTION 

OBPP  has  asked  agencies  to  identify  $71.1  million  in  potential  general 
fund  budget  reductions,  funding  switches,  or  fund  balances.  The  following 
information  from  the  Appropriation  Report  provides  a  perspective  on  the 
magnitude  of  the  requested  budget  reduction. 

♦  a  $71.1  million  general  fund  budget  reduction  would  reduce  the  1993 
biennium  budget  to  $25.8  million  less  than  the  revised  Executive  Budget  the 
Governor  recommended  to  the  1991  legislature.  As  Table  1  shows,  the 
legislature  adopted  a  general  fund  budget  that  was  $45.3  million  higher  than 
the  revised  Executive   Budget. 


TABLE    1 

Comparison 

of   Revised 

Executive 

Budget   and 

Legislative 

Action    General    Fund 

Appropriations,    1993 

Biennium 

(Millions) 

Executive 

Legislative 

Difference 

Percent 

House  Bill  2 

$889.3 

$     906.7 

+$17.4 

2.0 

Pay  Plan 

28.4 

33.9 

+5.5 

19.4 

Misc. /Statutory 

42.0 

64.4 

+22.4 

53.3 

Appropriations 

Total 

$959.7 

$1,005.0 

+$45.3 

4.7 

♦  while  total  general  fund  appropriations  for  the  1993  biennium  are  16.4 
percent  greater  than  the  1991  biennium,  this  total  includes  a  90.8  percent 
increase  in  statutory  appropriations  for  personal  property  tax  reimbursement 
and  retirement  benefits.  As  Table  2  shows,  appropriations  for  state 
agencies  in  the  general  appropriations  act  increased  11.1  percent  between 
thG~bionnia. When — the — pay — plan — is — included, — appropriations — iae — state 


agencies  (excluding  "cat  and  dog"  bills)  grew  by  12.8  percent,  rather  than 
16  percent. 


TABLE   2 
General   Fund   Appropriations,    1991    and    1993   Biennium 

(Millions) 


General  Appropriations* 

Pay  Plan 

Total 

Statutory  Appropriations 


1991 

1993 

Biennium 

Biennium 

%  Increase 

$816,182 

$906,663 

11.1 

17.679 

33.876 

$833,861 

$940,539 

12.8 

23.093 

44.07 

90.8 

'HB2/HB100  and  Supplementals 


♦  the  1991  legislature  approved  $47.9  million  in  general  fund  budget 
modifications  in  House  Bill  100.  So  agencies  cannot  completely  fulfill  an  8 
percent  ($71.1  million)  budget  reduction  by  not  implementing  these  program 
expansions.  Attachment  A  shows  the  8  percent  target  for  each  agency  and 
the  total  general  fund  budget  modifications  the  legislature  approved  for  that 
agency. 

LEGAL    ISSUES 

A  1986  Attorney  General  opinion  (attached)  affirmed  that  the  Governor 
can  use  the  authority  now  contained  in  Section  17-7-140,  MCA,  to  reduce 
the  appropriation  of  an  elected  official's  office. 

Two  recent  legal  opinions  considered  other  issues  related  to  this  law. 

In  preparation  for  the  September  9  meeting  of  the  Legislative  Finance 
Committee,  I  asked  Greg  Petesch,  'Director  of  Legal  Services  for  the 
Legislative  Council,  to  review  two  questions  that  had  been  raised  by 
committee  members  and  other  legislators.  Does  the  language  in  17-7-140 
allDw   the  Gov ei'irui' : 


1)  to  reduce  appropriations  for  specific  programs  by  more  than  15 
percent,  so  long  as  an  agency's  total  appropriation  reduction  does  not 
exceed  15  percent? 

2)  reduce  fiscal  1993  appropriations  in  fiscal  1992? 

Attached  is  Mr.  Petesch's  response,  with  the  key  sections  highlighted. 
In  summary,   he  concluded: 

Question  1 :  "Authorizing  the  Governor  to  eliminate  entire  programs  would 
be  tantamount  to  a  line  item  veto  outside  [constitutional  and  statutory] 
parameters ...  The  elimination  of  entire  programs  would  in  most  instances 
conflict  with  specific  statutory  requirements  imposing  a  duty  on  any  agency 
to  carry  out  a  function.  The  only  method  of  implementing  section  17-7-14- 
to  avoid  these  problems  is  for  the  Governor  to  reduce  specify  items  by  a 
permissible  amount." 

Question  2:  "If  an  appropriation  is  a  biennial  appropriation,  the  Governor 
could  validly  reduce  the  appropriation  based  upon  a  revenue  shortfall  in  the 
first  year  of  the  biennium.  If  an  appropriation  is  for  an  individual  year  of 
a  biennium,  the  condition  precedent  of  a  revenue  shortfall  during  the  period 
of  the  appropriation  cannot  be  met  until  the  second  year  of  the  biennium." 
In  a  legal  analysis  (attached)  presented  to  the  Board  of  Regents  at  its 
August  22  meeting,  the  board's  Chief  Legal  Counsel  made  three  points.  In 
his  opinion: 

1)  "the  statute  authorizing  [the  budget  reductions]  may  be 
unconstitutional  because  it  improperly  delegates  to  the  executive  branch  the 
legislature's  exclusive  appropriation  authority." 

2)  "under  the  Montana  Constitution  moneys  appropriated  to  the  Regents 
cannot  subsequently  be  diverted  to  non-higher  education  purposes." 


3)  "even  if  the  budget  [reduction]  is  constitutional,  the  conditions 
necessary  to  invoke  it  are  not  present." 

The  Board  of  Regents  did  not  take  any  legal  action  related  to  the  Chief 
Legal  Counsel's  memo. 


TC3D:pe:LFC8-22.mem 
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Attachment  A 

General  Fund  Budget  Modifications  Approved  by  the  1991  Legislature 

and  OBPP  Target  Reductions 


OBPP  Budget 
Target  Reduction  Modifications 
Agency (1993  Bienniuml  (1993  Biennium) 

LEGISLATIVE  AUDITOR  $205,886  $134,853 

LEGISLATIVE  FISCAL  ANALYST  150,608  20,000 

LEGISLATIVE  COUNCIL  350,275  443,949 

ENVIRONMENTAL  QUALITY  COUNCIL  47,930  31,600 

JUDICIARY  1,357,717  798,080 

GOVERNOR'S  OFFICE  421,043  14,000 

SECRETARY  OF  STATE'S  OFFICE  166,229  147,500 

COMMISSIONER  OF  POLITICAL  PRACTICES  23,773  46,700 

STATE  AUDITOR'S  OFFICE  376,687  217,873 

OFFICE  OF  PUBLIC  INSTRUCTION  2,170,114  1,001,780 

CRIME  CONTROL  DIVISION  83,520  102,679 

HIGHWAY  TRAFFIC  SAFETY  31,840  0 

DEPARTMENT  OF  JUSTICE  2,081,627  2,767,643 

PUBLIC  SERVICE  REGULATION  340,872  381,896 

BOARD  OF  PUBLIC  EDUCATION  19,304  0 

COMMISSIONER  OF  HIGHER  EDUCATION  20,976,410  2,599,085 

SCHOOL  FOR  THE  DEAF  &  BLIND  445,238  66,505 

MONTANA  ARTS  COUNCIL  21,707  0 

LIBRARY  COMMISSION  189,175  304,537 

•HISTORICAL  SOCIETY  212,466  96,975 

DEPT  OF  FISH,  WILDLIFE,  &  PARKS  69,296  736,720 

DEPT  HEALTH  &  ENVIRONMENTAL  SCIENCES  687,796  769,605 

DEPARTMENT  OF  TRANSPORTATION  125,407  0 

DEPARTMENT  OF  STATE  LANDS  1,469,348  1,274,049 

DEPARTMENT  OF  LIVESTOCK  131,729  0 

DEPT  OF  NATURAL  RESOURCES  &  CONSERVATION  784,174  156,818 

DEPARTMENT  OF  REVENUE  3,325,011  1,485,874 

DEPARTMENT  OF  ADMINISTRATION  863,344  0 

DEPARTMENT  OF  AGRICULTURE  189,563  0 

DEPT  OF  CORRECTIONS  &  HUMAN  SERVICES  11,914,896  5,442,788 

DEPARTMENT  OF  COMMERCE  525,743  406,544 

LABOR  &  INDUSTRY  123,604  81,589 

ADJUTANT  GENERAL  353,755  218,503 

DEPT  OF  SOCIAL  S  REHABILITATION  SERVICES    15,835,776  22,748,781 

DEPARTMENT  OF  FAMILY  SERVICES  5,010,025  5,388,960 

TOTAL  $71,081,888  $47,885,886 
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2  8  February  19  8  6 


Andrea  "Andy"  Bennett 

State  Auditor 

Room  2  70 

Sam  W.  Mitchell  Building 

Helena   MT   59620 

Dear  Ms.  Bennett: 

You  have  asked  my  opinion  on  the  following  questions: 

1.  Does  the  Governor,  under  provisions  of 
the  Montana  Constitution,  have  the 
authority  to  compel  independent  executive 
branch  elected  officials  to  reduce  their 
general  fund  appropriations? 

2.  Does  the  Legislature,  under  the 
provisions  of  the  Montana  Constitution, 
have  the  authority  to  delegate  to  an 
executive  branch  officer--the  Governor-- 
the  authority  to  reduce  general  fund 
appropriations  as  it  did  in  Section  9  of 
HB  500? 

It  is,  for  the  most  part,  beyond  the  scope  of  an 
Attorney  General's  opinion  to  render  advice  on  the 
constitutionality  of  legislation.  Therefore,  I  will  not 
attempt  to  address  those  sections  of  the  Montana 
Constitution  which  you  cite  in  support  of  your  assertion 
that  Section  9  of  HB  500  is  an  unconstitutional 
delegation  of  authority  by  the  Legislature  to  the 
Governor.  I  can  comment,  however,  upon  those  statutes 
you  have  cited,  which,  in  my  opinion,  give  the  Governor 
extensive  authority  over  the  budgets  of  "independent" 
executive  branch  agencies. 

Section  2-15-103,  MCA,  gives  the  Governor: 

[f]ull  powers  of  supervision,  approval, 
direction,  and  appointment  over  all 
departments  and  their  units,  other  than  the 
office  of  lieutenant  governor,  secretary  of 
state,  attorney  general,  auditor,  and 
super intenden L^of  ~  public — ins  Lruction  , — except 


as  otherwise  provided  by  law.  [Emphasis 
added . ] 

Section  2-15-105,  MCA,  provides: 

The  attorney  general,  state  auditor, 
superintendent  of  public  instruction,  and 
secretary  of  state  have,  in  addition  to  any 
other  power  vested' by  the  Montana  constitution 
or  by  law,  the  same  power-s  accorded  the  heads 
of  department  by  this  part.  No  duties 
relating  to  the  governor  or  requirements  for 
permission  from  or  approval  by  the  governor  in 
this  part  apply  to  such  elected  officials  in 
the  exercise  of  such  power  unless  a  statute 
specifically  requires  the  elected  official  to 
perform  such  duty  or  obtain  such  permission  or 
approval .   [Emphasis  added.] 

A  reading  of  the  above-quoted  statutes,  together  with 
section  17-7-103,  MCA,  which  makes  the  Governor  the 
State's  chief  budget  officer,  suggests  that  the 
restrictions  on  the  Governor's  actions  vis  a  vis 
"independent"  executive  branch  agencies  are  subject  to 
any  statutory  exemptions  which  the  Legislature  may  wish 
to  add,  so  long  as  those  exemptions  do  not  violate  the 
state  constitution. 

You  also  refer  to  certain  case  law,  specifically  State 
ex  rel .  Judge  v.  Legislative  Finance  Committee ,  168 
Mont.  470,  543  P .  2d  1317  (1975),  in  support  of  your 
arguments.  The  Judge  decision  held  that  the  enactment 
of  a  statute  empowering  the  Finance  Committee  to  approve 
budget  amendments  delegated  a  power  properly  exercisable 
only  by  "either  the  entire  legislature  or  an_  executive 
officer  or  agency,  to  one  of  its  interim  committees." 
(Emphasis  added.)  168  Mont,  at  477,  543  P. 2d  at  1321. 
The  Court  in  Judge  stated  that  "the  legislature  might, 
as  it  has  often  done  in  other  areas,  make  a  policy 
determination  and  delegate  to  an  executive  agency  or 
officer  the  duty  to  later  implement  the  legislature's 
policy  determination."  (Emphasis  added.)  Id .  The 
holding  in  Judge  supports  the  actions  of  the  Legislature 
in  authorizing  the  Governor  to  reduce  appropriations  in 
the  event  of  a  shortfall  in  revenue,  as  was  done  in 
Section  9  of  HB  500. 

I  apologize  for  not  directly-  answering  your  questions 
regarding  the  constitutionality  of  Section  9  of  HB  500 
(1985).  However,  as  I  noted  earlier,  a  constitutional 
challenge   should   not   normally  be  dealt  with  in  an 


(/ 


Attorney  General's  opinion,  but  rather  in  a  judicial 
proceeding,  if  necessary. 

Very  truly  yours, 


MIKE  GREELY 
Attorney  General 


/^<-«*-ti^   ^sSa^  n 
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August  21,  1991 

Teresa  Olcott  Cohea 

Legislative  Fiscal  Analyst 

Room  105 

State  Capitol 

Helena,  Montana    59620 

Dear  Ms.  Cohea: 

I  am  writing  in  response  to  your  request  for  information  concerning  the  authority  of  the 
Governor  to  reduce  appropriations  pursuant  to  House  Bill  No.  454.   You  have  asked 
whether  the  Governor  may  use  the  authority  contained  in  House  Bill  No.  454  to  reduce 
individual  appropriations  by  more  than  15%  as  long  as  a  total  appropriation  is  not  reduced 
by  more  than  15%.    House  Bill  No.  454  was  enacted  as  Chapter  787,  Laws  of  1991. 
Chapter  787,  Laws  of  1991,  codified  conditions  for  appropriations  usually  contained  in 
each  general  appropriations  act.   Section  10,  Chapter  787,  Laws  of  1991,  was  codified  as 
section  17-7-140,  MCA.    Section  17-7-140,  MCA,  provides: 

Reduction  of  appropriation.  (1)  Except  as  provided  in  subsection  (2),  In  the 
event  of  a  shortfall  in  revenue,  the  governor  may  reduce  appropriations.  An 
appropriation  may  not  be  reduced  by  more  than  15%. 

(2)   The  appropriations  for  the  following  may  not  be  reduced: 

(a)  payment  of  interest  and  principal  on  state  debt; 

(b)  the  legislative  branch; 

(c)  the  judicial  branch; 

(d)  the  school  foundation  program,  including  special  education;  and 

(e)  salaries  of  elected  officials  during  their  terms  of  office. 

Section  17-7-501,  MCA,  states: 


Appropriations  ~  type.  There  are  three  types  of  appropriations  within  the 
meaning  of  "appropriation  made  by  law"  as  used  in  Article  VIII,  section  14, 
of  the  Montana  constitution: 

(1)   temporary  appropriations  enacted  by  the  legislature  as  part  of 
designated  appropriation  bills  or  sections  designated  as  appropriations  in 
other  bills; 
(2)   temporary  apprnprlatinnr.  mnHp-hy- vattft  budget  amendment;  and 
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(3)   statutory  appropriations  made  by  permanent  law  in  conformance 
with  17-7-502. 

Black's  Law  Dictionary,  6th  Ed.,  defines  "appropriation"  as  "in  governmental  accounting, 
an  expenditure  authorized  for  a  specified  amount,  purpose,  and  time."    In  State  ex  rel. 
Havnes  v.  District  Court.  106  Mont.  470,  78  P.2d  937  (1938),  the  Montana  Supreme 
Court  discussed  the  term  "appropriation"  as  it  related  to  an  exception  to  a  referendum 
similar  to  the  provision  currently  contained  in  Article  111,  section  5,  of  the  Montana 
Constitution.    The  court  discussed  the  term  as  follows: 

This  court  has  had  occasion  to  discuss  and  define  the  term  "appropriation" 
as  used  in  our  Constitution  and  statutes.   In  the  case  of  State  ex  rel.  Bonner 
V.  Dixon,  59  Mont.  58,  195  Pac.  841,  845,  the  court  said:  "'Appropriation' 
means  an  authority  from  the  law-making  body  in  legal  form  to  apply  sums  of 
money  out  of  that  which  may  be  in  the  treasury  in  a  given  year,  to  specified 
objects  or  demands  against  the  state."    In  the  case  of  State  ex  rel.  Tipton  v. 
Erickson.  93  Mont.  466,  19  Pac.  (2d)  227,  229,  this  court  said:  "The 
meaning  of  the  term  'appropriation,'  together  with  the  manner  of  making  the 
same,  was  the  subject  of  discussion  in  State  ex  rel.  Toomey  v.  Board  of 
Examiners,  supra  [74  Mont.  1,  238  Pac.  316],  wherein  the  court  said:  'The 
word  "appropriation"  is  defined  by  Webster  as  "the  act  of  setting  apart  or 
assigning  to  a  particular  use  or  person;  •  *  »  the  application  to  a  special  use 
or  purpose,  *  *  *  as  of  money  to  carry  out  some  public  object,"  which 
definition  has  received  the  sanction  of  this  court.    (State  ex  rel.  Rotwitt  v. 
Hickman.  9  Mont.  370,  23  Pac.  740,  8  L.R.A.  403.)   This  setting  apart  or 
designation  of  the  purpose  for  which  public  money  may  be  used  must  be 
"made  by  law."   This  provision,  however,  does  not  require  the  introduction 
in  the  legislature  of  an  appropriation  bill,  but  the  act  may  be  accomplished  in 
any  manner  receiving  the  sanction  of  the  law.'"     Havnes  at  476-477. 

In  State  ex  rel.  Dean  v.  Brandiord.  108  Mont.  447,  92  P.2d  273  (1939),  money 
appropriated  by  the  Legislature  was  insufficient  to  meet  old  age  assistance  payments.   The 
court  determined  that  it  was  the  duty  of  the  State  Welfare  Board  to  adopt  a  policy  that 
would  best  subserve  the  cause  of  the  assistance.   The  court  would  not  question  the 
administrative  determination  of  the  Board  as  long  as  the  Board  was  acting  in  the  proper 
scope  of  its  authority.    Administrative  agencies  are  bound  by  the  terms  of  the  statutes 
granting  them  their  powers  and  are  required  to  act  accordingly.    State  ex  rel.  Anderson  v. 
State  Board  of  Equalization,  133  Mont.  8,  319  P. 2d  221  (1957);  State  ex  rel.  State  Tax 
Appeal  Board  v.  Montana  Board  of  Personnel  Appeals,  181  Mont.  366,  593  P. 2d  747 
(1979). 

The  cited  material  all  indicates  that  "appropriation"  within  the  context  of  section  17-7- 
140,  MCA,  means  the  money  designated  for  each  special  purpose,  i.e.,  "line  item".   To 
construe  "appropriation"  to  mean  the  total  appropriation  for  an  agency  would  allow  the 
Governor  to  eliminate  entiie  piuyidins.    AuLligrizingThe  uovernor  to  eliminate  entire 
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programs  would  be  tantamount  to  a  line  item  veto  outside  of  the  parameters  of  Article  VI, 
section  10,  of  the  Montana  Constitution  as  implemented  by  section  5-4-303,  MCA.    In 
light  of  the  restrictive  fiscal  situation  of  the  past  several  years,  it  Is  unlikely  that  agencies 
have  implemented  or  received  funding  for  discretionary  programs.    Therefore,  the 
elimination  of  entire  programs  would  in  most  instances  conflict  with  specific  statutory  "^ 

requirements  imposing  a  duty  on  an  agency  to  carry  out  a  function.   The  only  method  of         1 
implementing  section  17-7-140,  MCA,  to  avoid  these  problems  is  for  the  Governor  to 
reduce  specific  Items  by  a  permissible  amount. 

You  have  also  requested  information  concerning  whether  the  Governor  may  reduce 
appropriations  for  the  second  year  of  the  biennium  based  upon  a  revenue  shortfall  in  the 
first  year  of  the  biennium.   The  analysis  of  the  term  "appropriation"  in  response  to  your 
first  question  indicates  that  an  appropriation  is  for  a  specific  period  of  time.    In  section  17- 
7-140,  MCA,  the  phrase  "in  the  event  of  a  revenue  shortfall"  is  a  condition  precedent. 
When  a  statute  contains  a  condition  precedent  for  action,  compliance  with  the  condition 
must  be  fulfilled.    Van  Tiqhem  v.  Linnane.  136  Mont.  547,  349  P.2d  569  (1960).    If  an 
appropriation  is  a  biennial  appropriation,  the  Governor  could  validly  reduce  the  ^ 

appropriation  based  upon  a  revenue  shortfall  in  the  first  year  of  the  biennium.    If  an  W 

appropriation  is  for  each  individual  year  of  a  biennium,  the  condition  precedent  of  a  v 

revenue  shortfall  during  the  period  of  the  appropriation  cannot  be  met  until  the  second 
year  of  the  biennium. 

An  entirely  separate  Issue  exists  as  to  whether  section  17-7-140,  MCA,  validly  delegates 
authority  to  the  Governor  to  reduce  appropriations.    See  State  ex  rel.  Holmes  v.  State 
Board  of  Finance,  69  N.M.  430,  367  P. 2d  925  (1961);  State  ex  rel.  Board  of  Education  of 
Kanawha  County  v.  Rockefeller,  167  W.  Va.  72,  281  S.E.2d  131  (1981).   However,  an 
act  of  the  Legislature  is  presumed  to  be  valid  and  every  intendment  is  in  favor  of  its 
constitutionality.    Gas  Products  Co.  v.  Rankin,  63  Mont.  372,  207  P.  993  (1922);  Hale  v. 
County  Treasurer.  82  Mont.  98,  265  P.  6  (1928);  Billings  Properties,  inc.  v.  Yellowstone 
County.  144  Mont.  25,  394  P.2d  182  (1964). 

If  you  have  any  questions  or  if  I  can  provide  any  additional  information,  please  feel  free  to 
contact  me. 

Sincerely, 


^ 


"Tif 


Gregory  J.  Petesch,  Director 
Legal  Services  Division 
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COMMISSIONER  OF  HIGHER  EDUCATION 


OFFICE  OF  LEGAL  COUNSEL 


TO:       Board  of  Regents 

FROM:     LeRoy  H.  Schramm 

Chief  Legal  CounKS^/-^ 

DATE:     August  22,  1991 

RE:       Gubernatorial  Rescission  of  Appropriations 


Introduction 


as 


Section 
follows: 


10  of  Chapter  787  of  the  Session  Lav;s  of  1991  reads 


(1)  Except  as  provided  in  subsection 
(2),  in  the  event  of  a  shortfall  in  revenue, 
the  governor  may  reduce  appropriations.  An 
appropriation  may  not  be  reduced  by  more 
than  15%. 

(2)  The    appropriations    for    the 
following  may  not  be  reduced: 

(a)  payment  of  interest  and  principal 
on  state  debt; 

(b)  the  legislative  branch; 

(c)  the  judicial  branch; 

(d)  the   school   foundation   program, 
including  special  education;  and 

(e)  salaries   of   elected   officials 
during  their  terms  of  office. 

The  Revenue  Oversight  Committee,  a  joint  legislative 
Committee  made  up  of  6  senators  and  6  representatives,  is 
charged  by  statute  with  developing  the  legislature's  official 
position   on   revenue   projections.    5-18-107   MCA.    In  early 


— /  Similar  wording  has  appeared  in  the  general  appropriations 
bills  of  the  past  several  bi'ennia.  The  1991  legislature 
codified  the  language  by  enacting  HB  454  as  Chapter  787. 


THE  MONTANA  UNIVERSITY  SYSTEM  CONSISTS  OF  THE  UNIVERSITY  OF  MONTANA  AT  MISSOULA.  MONTANA  STATE  UNIVERSITY  AT  BOZEMAN.  MONTANA  COLLEGE 
OF  MINERAL  SCIENCE  AND  TECHNOLOGY  AT  BUTTE.  WESTERN  MONTANA  COLLEGE  AT  DILLON,  EASTERN  MONTANA  COLLEGE  AT  3ILLINGS 

AND  NORTHERN  MONTANA  COLLEGE  AT  HAVRE. 
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August  the  Committee  received  a  staff  report  dated  August  1, 
1991  that  informed  the  Committee  that  state  revenues  for  the 
just  ended  fiscal  year  (FY  91,  ending  on  June  30,  1991)  were 
$41.5  million  less  than  -had  earlier  been  estimated.  This  meant 
that  the  combined  fiscal  year  end  balance  of  the  General  Fund 
and  the  State  Equalization  'Account  was  only  $71.1  million 
instead  of  the  previously  anticipated  year  end  surplus  of  about 
$110  million. ^ 

Apparently  acting  on  this  report  the  Governor's  Budget 
Office  on  August  12,  1991  distributed  a  memo  addressed  to  "All 
Executive  Branch  Agencies"  that  began:  "In  accord  with  HB  454 
Section  10,  Governor  Stephens  is  preparing  to  reduce  general 
fund  appropriations  due  to  a  shortfall  in  revenue."  The 
Commissioner  of  Higher  Education  also  received  the  memo.  It 
stated  that  the  Governor's  intent  v/as  to  reduce  general  fund 
•appropriations  by  8%.  in  FY  92  and  8%  in  FY  93  for  a  total 
higher  education  reduction  of  $10.5  million  in  FY  92  and  $10.5 
million  in  FY  93. 

I  have  been  requested  to  provide  to  the  Board  of  Regents  a 
summary  of  legal  options  available  to  contest  the  requested 
reductions.  I  have  concluded  that  a  gubernatorial  call  back  of 
appropriated  fynds^^can,^be_^..cha_llenged...under^  three  legal 

principles.   Fifsty^^the^sta^ute  ^;-^  may 

be 
e) 
ai 

a  p  p  f  op  r  i  ate  ^_vtoj^;t 
nof""^"""^^'"""  — -^•---'■^ 
resea-^sx^ri^sgg;:tUtSgEa.-S"i^^r>sfca^j^ 
to'^'Tivo-Ke'" 


separately."  i 


The  Budget  Rescission  Statute  is  An 

Unconstitutional  Delegation  of  the  Legislature's 

Exclusive  Authoritv  to  Appropriate 

In  1986  the  Alaska  statutes  contained  a  provision  that 
allov/ed  the  governor  to  unilaterally  reduce  appropriations  "if 
the  governor  determines  that  .  .  .  estimated  receipts  and 
surpluses  will  be  insufficient  to  provide  for  appropriations." 
(AS  37.07.080(g)(2).  In  July,  1986  the  Alaska  Department  of 
Revenue  projected  a  deficit  of  $897.2  million.  On  that  basis 
the  governor  invoked  the  stafute  and  reduced  appropriations 
previously  approved  by  the  legislature  by  $450  million.  The 
Alaska  Supreme  Court  struck  down  'the  statute  and  the  Governor's 
reductions  stating: 


-/   The  Revenue  Oversight  Committee  staff  report  of  August  1, 
1991 — n?^ — b^^n — provided  to   the  Regents" 
mailing . 


separately  In  this 
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[The  statute]   fails  because   it  authorizes 
the   exercise   of   sweeping   power   over   the 
entire    budget    with    no    guidance    or 
limitation.     The    statute    is    thus    an 
unconstitutional-  delegation   of   legislative 
power.    .    .   ■..    "The    legislature    has 
articulated  no  principles,   intelligible  or 
otherwise   to  guide   the   executive.    Under 
[the   statute]   the   Governor   decides   when 
projected  revenues  are  inadequate  to  meet 
appropriations.     Once    he    makes    that 
determination,   he   may   or   may   not   assume 
authority  under  the  statute.   If  he  decides 
to  act,  he  has  total  discretion  as  to  which 
to  cut  and  to  what  extent.   The  statute  does 
not  expressly  require  him  to  limit  his  cuts 
to  the  extent  of  the  shortfall  nor  does  it 
provide  for  adjustment  of  the  cuts  to  the 
actual  revenues  received.   Most  importantly, 
the  executive   is  provided  with  no  policy 
guidance   as   to   how   the   cuts   should   be 
distributed.    The   State   conceded   at   oral 
argument  that  the  statute  v/ould  permit  the 
Governor  to  cut  the  entire  budget   for  a 
particular  department  or  project. 

State  v.   Fairbanks  North  Star  Borouah.   736  P. 2d  1140,   1142, 
1143  (Alaska,  1987)  .  -^ 

The  Alaska  court  relied  on  a  1961  New  Mexico  case  in  which 
that  state's  supreme  court  struck  dov/n  a  statute  that  allowed 
the  State  Board  of  Finance  to  reduce  legislative  appropriations. 
State  V.  State  Board  of  Finance,  367  P. 2d  925  (N.Mex.  1961). 
The  New  Mexico  Court  found  the  statute  to  be  an  unconstitutional 
delegation  of  the  legislature's  authority  to  appropriate. 

Earlier  this  summer  the  Governor  of  Georgia  moved  to  m>eet  a 
budget  deficit  by  furloughing  state  employees,  including 
university  system  employees,  for  one  day  a  month  without  pay. 


-/  The  rescission  stature  says  "An  appropriation  may  not  be 
reduced  by  more  than  15%."  Section  14  of  HB  2,  the  1991 
omnibus  appropriation  bill  says:  "The  totals  shown  in  this  act 
are  for  informational  purposes  a'nd  are  not  appropriations."  In 
other  words,  each  line  of  the  ac't_,  and  not  the  periodic  totals, 
is  "an  appropriation."  This  means  'that  the  Budget  Office's 
August  12  instruction  that  allows  agencies  to  eliminate  some 
programs  and  totally  spare  others  is  not  authorized  by  the 
relevant  statutes  and  resembles  the  kind  of  unbridled 
discretion  condemned  by  the-   Alaska  court. 
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The  judge  who  was  asked  to  review  this  action  stated. 

The  Governor's  -intent  and  purpose,   as 

stated,    shows    courage    and  it    shows 

leadership.    The   goal   sought  is   entirely 
laudable. 

His  position,  as  he  stated  it,  was  that, 
in  confronting  an  emergency  situation, 
immediate  action  was  necessary,  and  a  remedy 
could  not  wait  for  the  General  Assembly  to 
meet  in  special  session. 

But  while  I  applaud  the  Governor's 
intent,  and  totally  agree  with  his  goal,  I 
must  respectfully  disagree  with  his  method. 

The  purpose  of  the  directive  requiring 
furloughs  is  clear.  It  was  to  effect^  a 
temporary  budget  cut  before  the  special 
session  could  meet.  It  therefore  was  an 
infringement  into  the  exclusive  legislative 
authority  of  the  General  Assembly  to  amend 
the  Appropriations  Act,  and  was  therefore  a 
violation  of  the  Constitution  of  this  State 

Georgia  State  Emolovees  Assn.  v.  The  Governor  of  Georgia,  Civil 
Action  File  D-91117  (Superior  Court  of  Fulton  County,  July  26, 
1991) . 

The  Montana  Supreme  Court  has  declared  that  under  Montana's 
present  constitution  the  power  to  appropriate  lies  with  the 
legislature  and  that  power  may  not  be  exercised  by  anyone 

except   the   full   legislature.    State   ex rel. Judge v^ 

Legislative  Finance  Committee,  168  Mont.  470  (1975). 

Some  state  and  federal  courts  have  upheld  various 
delegations  of  certain  aspects  of  the  appropriation  process. 
However,  in  almost  every  case  the  amount  of  the  reductions  were 
less  than  8%  and  they  were  for  only  one  year;  see  e.g. 
University  of  Connecticut  AAUP  v.  Governor,  512  A. 2d  152  (Conn. 
1936);  Board  of  Educ.  of  Cleveland  v.  Gilligan,  301  N.E.2d  911 
(Ohio  Aop.,  1973);  or  the  standards  for  invoking  the  reduction 
were  objective  and  detailed;  see  e.g.  Svnar  v.  United  States, 
626  F.Suop.  1374  (D.D.C.,  1936).  Those  conditions  can  be 
distinguished  from  the  situation  now  facing  the  Montana 
University  System. 
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Funds  Appropriated  To  The  Board  of  Regents 
Cannot  Be  Diverted  For  Non-Hiaher  Education  Purposes 

The  Montana  Constitution  states:  "The  funds  of  the  Montana 
university  system  and  of  all  other  state  institutions  of 
learning,  from  whatever  source  accruing,  shall  forever  remain 
inviolate  and  sacred  to  the  purpose  for  which  they  are 
dedicated."   (Article  X,  Section  10,  emphasis  added). 

The  1972  Montana  constitutional  convention  used  Michigan  as 
a  model  when  it  granted  broad  governance  powers  to  the  Board  of 
Regents.  See  Con  Con  Proceedings,  p.  2113  and  Board  of  Regents 
v.  Judge,  168  Mont.  433,  438,  439  (1975).  In  Michigan  "when 
the  state  appropriates  money  to  the  university,  it  passes  to 
the  regents,  and  becomes  the  property  of  the  university,  to  be 
expended  under  the  exclusive  direction  of  the  regents,  and 
passes  beyond  the  control  of  the  state  through  its  legislative 
department."  First  enunciated  in  Weinberg  v.  Regents  of  the 
Universitv  of  Michigan,  56  N.W.  605,  608  (Mich.  1893)  ,  and 
repeated  in  numerous  cases  thereafter. 

The  language  of  Article  X,  Section  10  and  Weinberg  support 
the  assertion  that  once  money  is  appropriated  to  the  Regents  it 
cannot  be  recalled.  To  allow  such  a  rescission  puts  the 
University  System  budget  at  the  mercy  of  the  Governor  alone. 
This  is  directly  contrary  to  the  purpose  for  which  the  system 
of  higher  education  control  by  a  lay-board  was  developed.  That 
is:  An  institution  of  higher  education  should  be  somewhat 
protected  from  the  volatile  and  changeable  winds  of  state 
politics  and  state  finance.  The  Montana  rescission  statute,  by 
exempting  several  large  areas  of  expenditure  (most  noticeably, 
tlhe  multi-mil  1  iori  aollar  school  foundation  program)  ,  targets 
the_University  System  budget  tor  exrra  sev'ere' buffeting,  rather 
than  the  buffering  aemanaea  oy  the  Constitution. 

The   August   1   memo   to   the   Revenue   Oversight   Committee 
explains  clearly  how  the  net  result  of  the  rescission  will  be 
to  divert  money  from  higher  education  to  primary  and  secondary 
education.   Tables  1  and  2  of  the  memo  show  that  in  FY  91 
general   fund   revenues   were   $11   million   short   of   earlier 
estimates  and  State  Equalization  Account  revenues  were  $30 
million  short   of  estimates;   the  largest  share  of  the  $30 
million  resulting  from  lower  than  anticipated  receipts  for  the 
statewide   40   mill   property   tax   levy.    State   Equalization 
Account   money   goes   entirely  to   local   school   districts   to 
supplement  the  amounts  they  receive,  under  the  foundation  aid 
program,   the   traditional   source   of   state   aid   to   local 
education.   However,  state  statute  provides  that  if  there  is  a 
shortfall  in  the  State  Equalization  Account  the  Superintendent 
of  Public  Instruction  must  "submit  a  request  for  a  supplemental 
appropriation   in  the  second  year  of  the  biennium  that   is 
sufficient  to  complete  the  funding  of  [ the  state  equalization 
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programs]   for   the   current   biennium."    20-9-351   MCA.    The 

scenario  anticipated  by  the  Revenue  Oversight  Committee  staff 

memo  of  August  1  and  apparently  by  the  Budget  Office  memo  of 

August   12   is   that   cuts   must   be   made   in   general   fund 

appropriations  so  that  money  can  be  diverted  from  the  general 

fund  to  make  up  the  deficit  in  the  State  Equalization  Account. 

In  other  words,   the  University  System  is  '  being  requested  to 

give  back  $21  million  so  that  the  fund  financing  local  and 

primary  education  will  remain  solvent  and  payments  from  that 

fund  will  not  have  to  be  reduced.   This  sequence  of  transfers 

and  the  bailout  of  the  State  Equalization  Account  is  in  direct 

violation  of  the  constitutional  directive  that  "The  funds  of 

the  Montana   university  system   .   .   .   from  whatever  source 

accruing,   shall   forever  remain  inviolate  and  sacred  to  the 

purpose  for  which  they  are  dedicated." 

The  Conditions  Necessary  To  Invoke 
The  Rescission  Statute  Are  Not  Present 

The  call  back  statute  can  only  be  invoked  "in  the  event  of 
a  shortfall  in  revenue."   The  August  1  staff  report  to  the 
Revenue  Oversight  Committee  miakes  clear  that  its  author  has  not 
yet  concluded  whether  the  downturn  in  FY  91  income  is  the 
harbinger  of  future  reductions  or  merely  an  anomaly.   In  fact, 
the  staff  report  lists  some  reasons  why  it  seems  likely  that 
the  reduction  in  revenues  is  overstated,  among  them  severe  late 
reporting  and  transmittal  of  local  tax  collections  by  county 
officers.   The  Revenue  Oversight  Committee  itself  did  not  take 
any  formal  action  endorsing  or  rejecting  the  report,  nor  did  it 
move  to  amend  its  prior  estimates  or  assumptions  underlying 
those  estimates.'^   HB  553  (just  enacted  this  year  as  Chapter 
603)  says  that  "the  legislature's  estimates  and  the  assumptions 
underlying  the  estimates  will  be  used  by  all  agencies  with 
responsibilities   for  estimating  revenues   or  costs   .   .   ." 
(5-18-107 (5) (b)   MCA  as  amended).   The  August  1  staff  report 
overlaid   the   reduced   FY   91   revenue   on   those   unchanged 
underlying  assumptions  and  projected  that  as  of  the  end  of  FY 
92   (June   30,   1992)   the  general   fund  will  have  a  positive 
balance  of  $27,476  million.   Even  if  this  is  offset  by  the 
projected  State  Equalization  Account  FY  92  year  end  deficit  of 
$15,365  million,  there  is  projected  a  combined  FY  92  year  end 
surplus  of  over  $12  million. 

Even  if  a  court  were  to  rule-  that  the  rescission  statute  is 
not  an  unconstitutional  delegation  of  the  legislature's  power 
of  appropriation,  the  delegation ' doctrine  still  would  require 
that  the  statute  be  interpreted  as  narrowly  as  possible. 


-/   At  the  time  this  memo  was  written  the  formal  minutes  cf  the 

August  mtieLiny — erf — the — Revenue — Oversight — Commi  ttee were  not 

available  so  this  account  comes  from  second  hand  sources. 
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The  Court  has  continued  to  use  the  doctrine, 
however,  in  an  interpretive  mode,  finding 
that  statutory  texts  conferring  powers  on 
the  Executive  should  be  construed  narrowly 
where  broader  construction  might  represent 
an  unconstitutional  delegation. 

Svnar ,  supra  at  1384,  decision  upholding  Gramm-Rudman  Act  in 
part  and  striking  it  in  part,  by  then  circuit  judge  Scalia. 

Under  the  circumstances  now  existing  in  Montana,  the  only 
purpose  for  rescinding  appropriations  for  FY  92  is  not  to  avoid 
a  deficit,  but  to  build  up  a  bigger  cushion  at  year  end.  While 
this  may  be  prudent,  it  is  unlikely  that  this  was  the  kind  of 
dire  situation  envisioned  by  the  legislature  when  they  enacted 
the  rescission  statute,  nor  is  it  consistent  with  a  narrow 
construction  of  the  act. 

Similarly,  the  Governor's  expressed  intention  also  to  call 
back  8%  from  the  FY  93  budget  is  not  consistent  with  a  narrow 
construction  of  the  statute.  The  present  biennium  is  less  than 
2  months  old  and  already  the  Budget  Office  is  seeking  to  pare 
legislative  appropriations  that  won't  be  expended  until  May  and 
June  of  1993.  Such  an  action  can  be  based  only  on  speculation 
at  this  time.  Who  knows  how  much  the  bountiful  harvest  in  the 
Golden  Triangle  will  impact  state  revenues?  Who  knows  hov/  the 
$30+  million  in  hail  damage  claims  infused  into  the  Billings 
economy  will  show  up  in  year  end  revenue  balances?  These  and 
hundreds  of  other  events,  yet  unknown  and  yet  to  occur,  all 
make  action  for  FY  93  unjustified  under  a  statute  that  requires 
a  real  "revenue  shortfall"  and  not  just  the  possibility  of  a 
shortfall  at  some  distant  time. 


Conclusion 

For  all  the  reasons  stated  above,  I  believe  that  any 
gubernatorial  rescission  of  higher  education  funds  appropriated 
by  the  1991  legislature  is  subject  to  challenge  on  substantial 
and  legitimate  legal  grounds. 
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